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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
 
LUTHER JEROME WILLIAMS, ) 
 ) 

Plaintiff, ) 
 ) 
v. )   Case No. 2:07-cv-307-MEF-SRW 
 ) 
RICHARD ALLEN, Commissioner ) 
Alabama Department of Corrections, ) 
et al.,  ) 
 ) 

Defendants. ) 
 

SUPPLEMENTAL BRIEF IN SUPPORT OF 
PLAINTIFF’S MOTION FOR A TEMPORARY STAY OF EXECUTION 

 
 Pursuant to this Court’s Order of June 7, 2007, (Doc. #19) Plaintiff Luther Jerome 

Williams files this supplemental brief in support of his motion for a temporary stay of execution 

to address the legal principles set forth in Hill v. McDonough, 126 S. Ct. 2096, 2104 (2006); 

Nelson v. Campbell, 541 U.S. 637, 649–50 (2004); Jones v. Allen, 485 F.3d 635 (11th Cir. 

2007); Diaz v. McDonough, 472 F.3d 849 (11th Cir. 2006); and Rutherford v. McDonough, 466 

F.3d 970 (11th Cir. 2006).   

 All of the above cited cases, with the exception of Diaz, involved requests for what the 

Eleventh Circuit in Klay v. United Healthgroup, Inc., 376 F.3d 1092, 1097 (11th Cir. 2004), 

called “traditional” injunctions—i.e., the type that require a showing that the applicant has a 

substantial likelihood of success on the merits, that he will suffer irreparable injury absent the 

injunction, that the balance of harms weighs in favor of an injunction, and that an injunction 

would not be against the public interest.  See Hill, 126 S. Ct. at 2104; Nelson, 541 U.S. at 649–

50; Jones, 485 F.3d at 638; Rutherford, 466 F.3d at 976; see also Rutherford, 466 F.3d at 979 

(Wilson, C.J., dissenting).  As Mr. Williams seeks a stay in aid of jurisdiction under the All 
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Writs Act, 28 U.S.C. § 1651(a), rather than a “traditional” injunction, none of these cases address 

the proper standard for this Court’s evaluation of his motion.  See Klay, 376 F.3d at 1100 (“The 

requirements for a traditional injunction do not apply to injunctions under the All Writs Act 

because a court’s traditional power to protect its jurisdiction, codified by the Act, is grounded in 

entirely separate concerns.”).   

 Only in Diaz was there a request for an All Writs Act stay, and only in Diaz does the 

court discuss the proper standard for issuance of a stay under the Act. See id., 472 F.3d at 851.  

In Diaz, the plaintiff sought an All Writs stay at the appellate level “for the purpose of allowing 

time to pursue his appeal” after the district court denied his request for a traditional injunction in 

connection with a § 1983 suit filed less than three days before his scheduled execution.  Id.  In 

ruling on his motion, the Eleventh Circuit reaffirmed that “[t]o obtain an injunction under the All 

Writs Act, the injunction ‘must simply point to some ongoing proceeding, or some past order or 

judgment, the integrity of which is being threatened by someone else’s action or behavior.’”  Id. 

(quoting Klay, 376 F.3d at 1100).  After observing that Diaz properly invoked appellate 

jurisdiction, the panel concluded that under the Act “[w]e could grant an injunction to protect our 

jurisdiction to hear Diaz’s appeal.”  Id.   

 Here, Mr. Williams has properly invoked the jurisdiction of this Court, and thus the Court 

may properly grant a stay under the Act to hear the merits of his claim.   

 As to the equities, Angel Diaz’s execution had originally been set for October 1989, see 

Diaz v. State of Florida, 945 So.2d 1136, 1140 (Fla. 2006), but he first filed his federal-court 

challenge to Florida’s method of execution on December 11, 2006.  Diaz, 472 F.3d at 850.  

During those seventeen intervening years, Diaz fully discovered, litigated, and appealed a federal 

habeas petition and no less than five separate post-conviction challenges in the state courts of 
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Florida.  Diaz, 945 So.2d at 1140–42.  Diaz’s fourth successive state challenge, which 

culminated at Florida’s Supreme Court, alleged that the state’s lethal injection protocols violated 

the constitutional prohibition on cruel and unusual punishments—the same claim that Diaz 

subsequently filed in the federal district court just three days before his long-postponed 

execution.  See id. at 1141–42, and 1144.  In light of that history, the Eleventh Circuit applied “a 

strong equitable presumption against the grant of a stay where a claim could have been brought 

at such a time as to allow consideration of the merits without requiring entry of a stay.”  Diaz, 

472 F.3d at 850 (quoting Hill, 126 S. Ct. at 2104).  Given his original execution date, for 

example, it is clear that Diaz’s execution-method challenge had been ripe for years.  Moreover, 

he had already fully litigated the same constitutional claim in state courts.  Thus, reasoned the 

Eleventh Circuit, “Diaz cannot claim that he could not have filed his federal complaint at an 

earlier date that would have allowed the courts to address the complaint on the merits without the 

necessity of a stay.”  Id. at 851.   

 Unlike Diaz, the equities here warrant the issuance of a temporary stay in aid of 

jurisdiction because Mr. Williams timely filed his federal-court challenge to Alabama’s 

execution method.  The “strong equitable presumption against the grant of a stay” only applies in 

cases where the claim “could have been brought at such a time as to allow consideration of the 

merits without requiring entry of a stay.”  See Hill, 126 S. Ct. at 2104; Nelson 541 U.S. at 650; 

see also Rutherford, 466 F.3d at 979 (Wilson, C.J., dissenting).  Mr. Williams filed this suit—his 

first and only execution-method challenge—before any execution date had been set and only 

fifteen days after the conclusion of his federal habeas review.  Prior to the United States Supreme 

Court’s denial of certiorari on March 26, 2007, Mr. Williams’ execution-method challenge was 

premature and unripe because habeas relief, had it been granted, would have mooted it.  See, e.g., 

Case 2:07-cv-00307-MEF-SRW     Document 20      Filed 06/15/2007     Page 3 of 8



4 

Texas v. United States,  523 U.S. 296, 300 (1998)(“A claim is not ripe for adjudication if it rests 

upon contingent future events that may not occur as anticipated, or indeed may not occur at 

all.”).  Given the pendency, at that time, of several other suits in this very Court challenging the 

constitutionality of Alabama’s execution method, it was not certain until the State actually 

moved, on April 4, 2007, to set an execution date whether Defendants would seek to execute Mr. 

Williams using the challenged method (or some other) before this Court had an opportunity to 

reach the merits of the serious constitutional issues raised.   

 Moreover, it was not until the Supreme Court’s decision in Hill, 126 S. Ct. at 2096, that it 

was even possible for Mr. Williams to bring this suit without facing summary dismissal on 

jurisdictional grounds.  See, e.g., Rutherford, 466 F.3d at 977 (“Circuit law did not change until 

the Supreme Court issued its Hill decision on June 12, 2006.”).  As discussed in Mr. Williams’ 

memoranda in opposition to Defendants’ motion to dismiss (Docs. #8 and #14), which he hereby 

incorporates by reference, the non-public nature of Alabama’s execution protocols, which have 

apparently changed over time, see, e.g., Jones v. Allen, ___ F. Supp. 2d ___, 2007 WL 1140416 

at *4 & n.2 (M.D. Ala. April 17, 2007), and the fact that the relevant Eighth Amendment 

standard is rooted in the ever-changing present, see, e.g., Trop v. Dulles, 356 U.S. 86, 100–101 

(1958), also raise practical limitations as to when this suit could have been filed.  For purposes of 

Plaintiff’s motion, even if such practical concerns did not impose an absolute bar to filing suit, 

they should nevertheless weigh in Plaintiff’s favor when placed on the equitable scales.   

 Even to the extent that other equitable factors mentioned in Hill and Nelson are pertinent 

under the All Writs Act, there is nothing in those cases that forecloses a stay here.  While it is 

true that both the state and the victims of crime have an “important interest in the timely 

enforcement of a sentence,” Hill, 126 S. Ct. at 2104; accord. Jones, 485 F.3d at 638; Rutherford, 
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466 F.3d at 974, there is no authority that holds that such an interest is insurmountable or must 

invariably sway the balance against every plaintiff who seeks a stay.  “In fact, the equitable 

considerations in each case are naturally different.”  Jones, 485 F.3d at 641 n.4.  Here, in 

addition to Mr. Williams’ equally valid interests in having his § 1983 claims heard and decided 

on the merits and in not being executed by a method that unconstitutionally violates his right to 

be free from cruel and unusual punishment, the state’s enforcement interests are also 

counterbalanced by this Court’s own substantial interest, indeed “constitutional obligation,” see 

Klay, 376 F.3d at 1099, to protect its jurisdiction from conduct which impairs its ability to carry 

out its Article III functions.    

 Mr. Williams has not engaged in a dilatory pattern of “[r]epetitive or piecemeal 

litigation.”  See Hill, 126 S. Ct. at 2104; see also Rutherford, 466 F.3d at 974.  By contrast, the 

Supreme Court in Nelson and the Eleventh Circuit in Jones both alluded to the Supreme Court’s 

prior decision in Gomez v. United States Dist. Court for the Northern Dist. of Cal., 503 U.S. 653 

(1992).  See Nelson, 541 U.S. at 649; Jones, 485 F.3d at 639, n.2.  The death-row inmate in 

Gomez, Robert Alton Harris, had filed no less than four prior federal habeas petitions but 

“waited until the eleventh hour” before raising his constitutional challenge to California’s gas 

chamber.  See Nelson, 541 U.S. at 649.  Presumably, his execution-method challenge had 

become ripe at the conclusion of his first federal habeas suit.  After describing Mr. Harris’ last-

minute § 1983 action as an “obvious attempt at manipulation,” the Court concluded that “This 

claim could have been brought more than a decade ago.”  Gomez, 503 U.S. at 654.  In Diaz, as 

discussed above, the inmate had likewise filed a whole series of successive and piecemeal post-

conviction actions and had already fully litigated his constitutional challenge to Florida’s 

execution method in the state courts before filing his last-minute federal suit.  Id., 472 F.3d at 
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850; see also Diaz v. State of Florida, 945 So. 2d at 1140–42.  A similar pattern was evident in 

Grayson v. Allen, 2007 WL 1491009 (M.D. Ala. May 21, 2007), where the inmate filed his 

§ 1983 execution-method challenge only after he had fully litigated, appealed, and sought 

certiorari in an earlier round of unrelated, post-habeas § 1983 claims.  Id. at *3.  Had Mr. 

Grayson filed his execution-method claim promptly upon the conclusion of his federal habeas 

review, as Mr. Williams did, he would have had some four and a half years in which to litigate 

that claim.   

 Mr. Williams’ suit raises important questions regarding whether Alabama’s method of 

execution comports with the Eighth and Fourteenth Amendments.  His is a cognizable claim 

under 42 U.S.C. § 1983 pursuant to the Supreme Court’s decision in Hill, 126 S. Ct. at 2100; see 

also Gregg v. Georgia, 428 U.S. 153, 173 (1976)(Eighth Amendment prohibits infliction of 

unnecessary and wanton pain).  Particularly in light of recent press accounts of botched lethal-

injection executions, see, e.g., Julie Carr Smyth, Ohio Drawn into Executioner ID Debate, ABC 

News Online, June 5, 2007 (available at http://abcnews.go.com/US/wireStory?id=3244826) 

(attached as Exhibit A), and the emerging medical science that the three-drug cocktail commonly 

used for executions might be “insufficient to induce surgical anesthesia for the duration of the 

execution,” see Teresa A. Zimmers, et al., Lethal Injection for Execution: Chemical 

Asphyxiation?, 4 PLoS Medicine e156 (April 2007)(available at http://medicine.plosjournals.org/ 

perlserv/?request=get-document&doi=10.1371/journal.pmed.0040156)(attached as Exhibit B), 

this Court cannot conclude that Mr. Williams’ claims are somehow too “speculative” to be heard, 

see Hill, 126 S. Ct. at 2104, or that his complaint is “frivolous on its face.”  See Nelson, 541 U.S. 

at 650.   
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 Mr. Williams does not contend that by filing a § 1983 action he is automatically entitled 

to a stay “as a matter of right,” see Hill, 126 S. Ct. at 2104; Nelson, 541 U.S. at 649; Jones, 485 

F.3d at 638, but the equities here weight strongly in his favor.  A stay under the All Writs Act 

may be granted “whenever it is ‘calculated in [the court’s] sound judgment to achieve the ends of 

justice entrusted to it.’”  Klay, 376 F.3d at 1100 (quoting Adams v. United States, 317 U.S. 269, 

273 (1942)).  Mr. Williams presents a legitimate and timely claim that the lethal injection 

protocol awaiting him may constitute cruel and unusual punishment forbidden by the Eighth 

Amendment.  He has entrusted this Court to fairly and impartially adjudicate his claims, and the 

Court should grant Mr. Williams’ motion so that it can reach the merits of this case before the 

Defendants’ actions deprive it of any chance to do so.   

Respectfully submitted, 

/s/ Joel L. Sogol     
Joel L. Sogol, Esq. (SOG-001) 
811 21st Avenue 
Tuscaloosa, AL  35401 
(205) 345-0966 
Fax:  (205) 345-0971 
Email: jlsatty@wwisp.com  
 
/s/ Christopher H. Little    
Christopher H. Little, Esq.  (R.I. #1789) 
LITTLE MEDEIROS KINDER BULMAN & 
WHITNEY, P.C. 
72 Pine Street 
Providence, RI 02903 
(401) 272-8080 
Fax (401) 521-3555 
Email: clittle@lmkbw.com, 
 
Counsel for Luther Jerome Williams 

 
Dated: June 15, 2007 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on this 15th day of June 2007, I caused a true copy of the within 
Supplemental Brief In Support of Plaintiff’s Motion for a Temporary Stay of Execution to be 
filed electronically with the Court’s CM/ECF system and thereby served upon each of the 
following via email:   
 
James Clayton Crenshaw, Esq. 
(ccrenshaw@ago.state.al.us)  
Office of the Attorney General 
Alabama State House 
11 South Union Street 
Montgomery, AL 36130 
 
 

James William Davis, Esq.  
(jimdavis@ago.state.al.us)  
Office of the Attorney General 
Alabama State House 
11 South Union Street 
Montgomery, AL 36130 
 

 
/s/ Joel L. Sogol     
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